BEFORE THE
MEDICAL BOARD OF CALIFORNIA.
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the First Amended )
Petition to Revoke Probation Against: )
' )
)
Keino Andre Rutherford, M.D. ) Case No. 800-2018-045441
)
Physician's and Surgeon's )
Certificate No. A 80432 )
)
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)
DECISION

The attached Stipulated Settlement and'Disciplinary Order is hereby adopted as the
Decision and Order of the Medical Board of California, Department of Consumer Affairs,
State of California. - '

This Decision shall become effective at 5:00 p.m. on June 14, 2019.

IT IS SO ORDERED: May 17, 2019.
MEDICAL BOARD OF CALIFORNIA
™
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California Department of Justice
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013
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“In the Matter of the First Amended Petltlon to
Revoke Probation Against:

KEINO ANDRE RUTHERFORD, M. D
4707 Tyrone Avenue
Sherman Oaks, CA 91423-2319

Physician's and Surgeon S Certlﬁcate No. A

- 80432,

Respohdent.

Case Nos. 800-2018-045441;
800-2017-039108

| OAH No. 2018100132

STIPULATED SETTLEMENT AND -
DISCIPLINARY ORDER

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entitled proceedings that the following matters are true:

PARTIES

1. Kimberly Kirchmeyer (Complainant) is the Executive Director of the Medical Board

of California (Board). She brought this action solely in her official capacity and is represenfed in

this matter by Xavier Becerra, Attorney General of the State of California, by Christine R. Friar,

Deputy Attorney General.
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2. Respondent Keino Andre Rutherford, M.D. (Respondent) is repfeeented in this

proceeding by attorney Seth Weinstein, Esq., Law Office of Seth Weinstein, P.C., located at

15260 Ventura Boulevard, Suite 1200, Sherman Oaks, California 91403.

3. On or about September 6, 2002, the Board issued Physician's and Surgeon's
Certificate No. A 80432 to Keino Andre Rutherford, M.D. (Respondent). The Physician's and
Surgeon's Certificate was in full force and effect at all times relevant to the charges brought in

FII‘S'[ Amended Petmon to Revoke Probation No. 800-2018-045441, and will expire on October

1 31, 2019, unless renewed

JURISDICTION

4.  Petition to Revoke Probation No. 800-2018-045441 was filed nefore the Board on
Auéust 21,2018. First Amended Petition to. Revoke Probation No. 800-2018-045441 was filed
onl] anuery 14,2019, and is currently pending against Respondent. All statutoriiy required
documents were properly served on Respond.ent. Respondent timely filed his Notice of D'efenees _
contesting the Petition to Revoke Probation and First Amended Petition to Revoke Probation.

5. | A copy of First Amended Peti.tion to Revoke Probation No. 800-201 8;045441 is
attached as Exhibit A and incorporated herein by reference. - |

6.  Priorto the time of the filing of the original Petition to Revoke Probation, Respondent
filed a Petition fof Early Termination on or about November 28,2017, Case No. 800-2017-

039108). The Petition for Early Termlnatlon is currently pendmg before the Board In entering

into this Stlpulated Settlement, Respondent hereby withdraws his Petition for Early Termination.

ADVISEMENT AND WAIVERS

7. Respondent has carefully read, fully discussed with counsel, and understands the
charges and allegations in First Ainended Petition to Revoke Probation No. 800-2018-045441.
Respondent has also carefully read, fully di'scussed with counsel, and underst_ands the effects of
this Stipulated Settlement and Disciplinary Order. |

8. Respondent is fully aware of his legal rights in this matter, 1nclud1ng the r1ght toa
hearing on the charges and allegatlons in the First Amended Petition to.Revoke Probation; the

right to confront and cross-examine the witnesses against him; the right to present evidence and to
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testify on his own behalf; the right to the issuance of subpoenas to compel the attendance .of
witnesses and the production of documents the right to reconsideration and court review of an |
adverse decrslon and all other rrghts accorded by the California Admlmstratlve Procedure Act
and other applrcable laws.

9. Respondent voluntarily, knowmgly, and intelligently waives and gives up each and
every right set forth above

CULPABILITY

10.  Respondent admits the truth of each and every charge and allegatlon 1n First
Amended Petition to Revoke Probation No. 800-2018-045441, except that. Respondent does not
admit to the criminal charge pending before the Los Angeles Superior Court in The People of the 1
State of California v. Keino AndrevRutherford, Case No. 8MN02628.

11. Respondent agrees that‘his Physician's and Surgeon's Certificate is subject to
discipline and he agrees to be bound by the Board's probationary terms as set forth in the

Disciplinary Order below.

CONTINGENCY

12. This stipulation shall be subject to approval by the Medical Board of California.

.Respondent understands and agrees that counsel for Complamant and the staff of the Medlcal

Board of Cahfornla may commumcate directly with the Board regarding th1s st1pu1at10n and

settlement, Wlthout notice to or participation by Respondent or his counsel. By signing the

 stipulation, Respondent understands and agrees that he may not withdraw his agreement or seek

to rescind the stipulation prior to tne time the Board considers and acts upon 1t If the /Board fails
to adopt this stipulation as its Decision and Order, the Stioulated Settlement and Disciplinary
Order shall be of no force or effect, except for this paragraph; it shall be inadmissible in any legal
action between the parties, and the Board shall not be disqualified from further action by having
considered this matter. |

13.  The parties understand and agree that Portabie Document Format (PDF) and facsimile
copies of this Stipulated Settlement and Disciplinary Order, including PDF and facsimile

signatures thereto, shall have the same force and effect as the originals.

3
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4. In consideration of the foregding admissions and stipulations, the parﬁes agree that
the Board may, without further notice or formal‘ proceeding, issue and enter the following
Disciplinary Order: _ |

DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Physician's and Surgeon's‘Ce_rtiﬁcate No. A 80432
issued to Respondent Keino Andre Rutherford, M.D. is revoked. ,Howcver, the revocation ic
stayed and Respondent is placed on probation for eight (8) years from November 6, 2015, the
effective date of the Board’s adoption of tﬁe original Stipulate Settlement this case (Case No. 11-

2013-233225).

1. -ALCOHOL - ABSTAIN FROM USE. Respondent shall abstain completely from the

use of products or beverages containing alcohol.

2. CLINICAL DIAGNOSTIC EVALUATIONS AND REP_ORTS: Within thirty (30)
calendar days of the effective date of this Decision, and on whatever periodic basis thereafter as
may be required by the Board or its designee, Respondent shall undergo and complete a clinical

diagnostic evaluation, including any and all testing deemed neceséary, by a Board-appointed

' board certified physician and surgeon. The examiner shall consider any information provided by

the Board or its designee and any other infbrmaﬁon he or she deems relevant, and shall ﬁlrnich a
written evaluation report to the Board or its designee.

The clinical diagnostic evaluation shall be conducted by a licensed physician and surgeon
who holds a valid, clnre'stricted license, has three (3) years’A experience in providing evaluations of
physicians and sﬁrgeons with substance abuse disorders, and is approved by the Board or its
designee. The clinical diagnostic evaluation shall be conducted in accordance with acceptable
professional standards for conducting substance abuse cﬁnical diagnostic evlaluations.z The
evaluator shali not have a current or former financial, perscnal, or business relationship with
Respondent within the Jast five (5) years. The evaluator shall provide an obj ectiv'e; unbiased_'?-énd
indcpendent evaluaticn. The clirﬁcal diagnos'tic evaluation report shall set fcrth, in the
evaluator’s opinion, whether Respondent has a substance abuse problem, whether Respondent is a .

threat to himself or herself or others, and recommendations for substance abuse treatrhent,

4
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practice restrictions, or other recommendations reléted to Respondent’s rehabilitation and ability
to practice safely. If the evaluator determines during the evaluation process that Respondent isa
threat to himself or herself or others, the evaluator shall notify the Board within twenty-four (24)
hours of such a determination.

In formulating his or her opinion as to whether Respondent is safe to return to either part-
t1me or full-time practice and what restrictions or recornmendatlons should be imposed, 1nclud1ng
participation in an inpatient or outpatient treatment program, the evaluator shall consider the -
following factors: Respondent’s license type; Respondent’s history; Respondent’s documented
length of sobriety (i-e., length of time that has elapsed since Respondent’s last suostance nse);
Respondent’s scope and pattern of substarnce abuse; Respondent’s treatment history, medical _
history and current medical condition; the nature, duration and severity of Respondent’s
substance abuse problem or problems; and whether Recpondent is arthreat to himself or herself or|
the public.

For all clinical diagnostic evaluations, a final written report shall be provided to the Board
no later than ten (10) days from the ‘,date the evaluator is assigned the matter; If the evaluator
requests additional information or time to cofnplete the evaluation and report, an extension may
be granted, but shall not exceed thirty (30) days from the date the evaluator was or1g1nally
a331gned the matter.

The Board shall review the clinical diagnostic evaluation report within five (5) business

days of receipt to determine whether Respondent is safe to return to either part-time or full-time

.practice and what restrictions or recommendations shall be imposed on Respondent based on the

1

recommendations made by the evaluator. Respondent shall not be returned to practice until he or

she has at least thirty (3 O)'days of negative biological fluid tests or biological fluid tests indicating|

that he or she has not used, consumed, ingested, or administered to himself or herself & proh'ibited‘

substance, as defined ih section 1361.51, subdivision (e), of Title 16 of the California Code of
Regulat1ons
Clinical diagnostic evaluations conducted prior to the effective date of thls Decision shall

not be accepted towards the fulfillment of this requirement. The cost of the chmcal diagnostic

5
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evalnation, including any and all testing deemed necessary by the examiner, the Board or its
designee, shall be borne by the licensee. |

| Respondent shall not engage in the practice of medicine until notified by the Board or its
designee that he or she is fit to practice medicine safely. The period of time-that Respondent is
not practicing-rnedicine shall not be counted toward completion of the term of probation.
Respondent shall undergo'biological fluid testing as required in this Decision at least two (2)
times per week while awaiting the notification from the Board if he or she is fit to practice
medicine safely.

Respondent shall comply with all restrictions.or conditions recommended by the examiner

conducting the clinical diagnostic evaluation within fifteen (15) calendar days after being notified

by the Board or its designee.

3. NOTICE OF EMPLOYER OR SUPERVISOR INFORMATION. Within seven (7)
days of the effective date of this Dectsion, RespOndent shall p_rov‘tde to the Board the names, -
physical addresses mailing addresses, and telephone numbers of any and all employers and |
superv1sors Respondent shall also provide specific, written consent for the Board Respondent S
worksite monitor, and Respondent s employers and supervisors to commumcate regarding
Respondent’s work status, performance, and momtorlng.

For purposes of this section, “supervisors” shall include the Chief of Staff and Health or -
Well Being Committee Chair, or equivalent, if applicable, when the Respondent has medical staff
privileges. o |

4. BIOLOGICAL FLUID TESTING Respondent shall 1mmed1ately submit to

b1olog1cal fluid testing, at Respondent’s expense, upon request of the Board or its designee.
“Biological fluid testing” may include, but is not limited to, urine, blood, b'reathalyzer, hair
follicle testing, or similat‘ drug screening approved by the Board or its designee. Respondent shall
make daily contact with the Board or its designee to determine whether biologicel ﬂdid testing is
required. Respondent shall be tested on the date of the notification as directed by the Board or its
designee. The Board may order a Respondent to undergo a biologioal fluid test on any day; at

any time, including weekends and holidays. Except when testing on a specific date as ordered by

6
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the Board 'or its designee, the scheduling of biological ﬂuid testing shall be done on a random
basis. The cost of biological fluid testing shall be borne by the Respondent.

| During the first year of probation, Respondent shall be subject to 52 to 104 random tests.
During the second year of probation and for the duration of the probationary term, up to five (5).
years, Respondent shall be subJ ect to 36 to 104 random tests per year. Only 1f there has been no.
positive biological fluid tests in the previous five (5) consecutive years of probation, may testing
be reduced to one (1) time per month. Nothing precludes the Board from i 1ncreasrng the number
of random tests to the first-year level of frequency for any reason.

Prior to practicing medicine, Respondent shall contract with a laboratdry or service
approved i in advance by the Board or its desrgnee that will conduct random, unannounced
observed brologlcal fluid testrng and meets all of the followmg standards

(a) Its specimen collectors are erther certified by the Drug and Alcohol Testing Industry

Association or have completed the trarnrng requlred to serve as a collector for the United

States Department of Transportation. |

(bj Its specimen collectors conform to the current United States Department of

Transportation Specimen Collection Guidelines. _ - | . S

(c) Its testing locations comply with the Uri'ne Specimen Collection Guidelines published

by the United States Department of Transportation without regard to the type of test

administered.

(d) Its specln*len collectors observe the collection of testing specimens.

(e) Its laboratories are certified and accredited by the United States Department of Health '

and Human Services. |

® Its testrng locatrons shall submit a specimen to a laboratory within one (l) busmess day

of receipt and all specimens collected shall be handled pursuant to chaln of custody

procedures. The laboratory shall process and analyze the spec:1mens and provide legally
defensible test results to the Board within seven (7) business days of receipt of the
specrrnen The Board will be notified of non-negative results within one (l) business day

‘and will be notified of negative test results within seven (7) business days

_ .
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(g) Itstesting locations possess all the materials, equipment, and techmcal expertlse

necessary in order to test Respondent on any day of the week.

(h) Its testing locations are able to scientifically test for urine, blood, and hair specimens

for the detection of alcohol and illegal and controlled substances.

(1) It maintains testing sites located throughout California.

- () It maintains an automated 24-hour toll-free telephoneé system and/or a secure on-line

computer database that dllows the Respondent to check in daily for testing.

(k) It maintains a secure, HIPAA-compliant website or cdmputer system that allows staff

access to drug test results and compliance reporting information that is available 24 hours a

day. | _

(1) It employs or contracts with toxicologists that are licensed physiciéns and.héve

knowledge of substance abuse disorders and the appropriate tnedical training to interpret

and evaluate laboratory biological fluid test results, rnedical histories, and any other‘

information relevant to biomedical information. |

(m) It will not consider a toxicology screen to be negative if a positive result is obtained

while practicing, even if the Respondent holds a valid prescription for the substance. |

Prior to changing testing' locations for any reason, including during vacation or other travel,
alternative testing locations must be apptoved by the Board and meet the requlrements above.

The contract shall requlre that the laboratory directly notify the Board or its de51gnee of
non-negative results within one (1) business day and negative test results within seven @)
business days of the results becoming avallable Respondent shall maintain this laboratory or
service contract during the period of probation. |

A certified copy of any 1aboratory test result may be received in evidenoe, in any
proceedings between the Board and Respondent

Ifa biological fluid test result indicates Respondent has used, consumed, ingested, or
administered to himself or herself d prohibited substance, the Board shall order Respondent to
cease practice and instruct Respondent to leave any place of work where Respondent is ptacticing

medicine or providing medical services. The Board shali immediately notify all of Respondent’s

8 :
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employers, supervisors and work monitots, if any, that R_esnondent may not practice medicine or
provide medical services while the cease-practice order is in effect.

A'biological fluid test will not be considered negative if a positive result is obtained while
practicing,_even if the practitioner holds a t/alid prescription for the substance. If no prohibited
substance use exists, the Board shall lift the cease-practice order within one (1) business day.

After the issuance of a cease-practice order,‘ the Board shall detérmine- whether the nositive
biological fluid test is in fact evidence of ptohibited substance use by consulting with the
specimen collector and the laboratory, commnnicating with the licensee, his or her treating
nhysieian(s), other health care provider, or group facilitator, as applicable. |

For purposes of tnis condition, the terms “biological ﬂuid testing” and “testing’? mean the
acquisition and chemicel analysis of a Respondent’s urine, blood, breath, or hair.

For purposes of this condition, the term “prohibited substance” means an illegal drug,
lawful drug not prescrlbed or ordered by an appropriately hcensed health care prov1der for use by
Respondent and approved by the Board, alcohol, or any other substance the Respondent has been
instructed by the Board not to-use, consume, ingest, or administer to himselt or herself,

If the Board confirms that a positive biological fluid test is evidence of use of a prohibited
substance ‘Respondent has committed a major violation, as deﬁned in section 1361 ’52(a) and the
Board shall i 1mpose any or all of the consequences set forth i section 1361. 52(b) in add1t10n to
any other terms or conditions the Board determines are necessary for pubhc protection or to
enhance Respondent s rehabilitation.

5. SUBSTANCE ABUSE SUPPORT GROUP MEETINGS.  Within thirty (30) days of

the effective date of this Decision, Respondent shall submit to the Board or its designee, for its
prior approval', the name of a substance abuse support group which he or she shall attend for the
duration of pfobation. Respondent shall attend substance etbuse suppoift group meetings at least
once per week, or as ordered by the Board or its designee. Respondent shall pay all substance
abuse support group meeting costs. |

The facilitator of the substance abuse support group meeting shall have a minimum of three

(3) years experience in the treatment and rehabilitation of substance abuse, dnd shall be licensed

9
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or certified by the state or nationally certified organizations. The facilitator shall not have a
current or former financial, personal, or business relationship with Respondeént within the last five
(5) years. Respondent’s previous participation in a substance abuse group supporf meeting led by
the same facilitatdr does not cpnstitute a prohibited current or former financial, personal, or
business relationship.

The facilitator shall pfovide a signed'd_ocument to the Board or its designee showing
Requndent’s name, the group name, the date and location of the meeting, Respondent’s
attendérice, and Respondent’s leve] of paﬁicipation and progress. The facilitator shall repbrt any
unexcused absence by Respondent from aﬁy substaricé abuse support group meeting to the Board,

or its designee, within twenty-four (24) hours of the unexcused absence.

6.  WORKSITE MONITOR FOR SUBSTANCE-ABUSING LICENSEE. Within thirty
(30) calendar days of the effective date of this Decisién, Respondent shall submit to the Board or
its designee for prior approval as a wbrksite_ monitor, the name énd qualifications of one or more
licensed physi'cian' 'a}nd surgeon, other licensed health care professional if no_physiciaﬁ and
surgeon is available, or, as approved by the Board or its deéignee, a person in a position of
authprity who is capable of monitoring the Respondent at. work.

The worksite monitor shall not have a éurrent or former financial, personal, or familial -
relationship with Respondent, or any other-felationship that could reasonabiy be expected to
comprorhise the ability of the monitor to render impartial and unbiased reports to the Board or its
designee. Ifitis impractical for anyone but Réspondent’s employer to serve as the worksite ‘
fnonitor, this requiremeht may be waived by the Board or its designee, howe;'ver, under no
circumstances shall Respondent’s worksite monifc;r/be an employee or supervisée.of the licensee.

The worksite monitor shall have an activé unrestricted license with no-disciplinary action |
within the last five (5) years, and shall sign an affirmation that he or she has reviewed the terms |
and conditions of Respondent’s disciplinary order and agrees to monitor Respondent as set forth
by the Board or its designee.

Respondent shall pay all worksite monitoring costs.

The worksite monitor shall have face-to-face contact with Respondent in the work

10
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environmen_t on as frequent 4 basis as determined by the Board or its designee, but not less than
or'lce per week; inferview other staff in the office regérding Respondept’s behavior, if requested
by the Board or its designee; and review Respondent’s Work attendance.

The worksite monitor shall v.erbally report any suspected substance abuse to the Board and
Respondent’s employer or supervisor within one (1) business day of occurrence. If the suspected

substance abuse does not occur during the Board’s normal business hours, the verbal report shall

'be made to the Board or its designee within one (1) hour of. the next busmess day. A written

report that mcludes the date, tlme and location of the suspected abuse; Respondent’s actions; and
any other information deemed important by the worksite monitor shall be submitted to the Board
or its.designee'within 48 hours of the occurrence. .

.The worksite monitor shall complefe and submit a written report. monfhly or as dire;cted By

the Board or its designee which shall include the following: (1) Respondent’s name and

Physician’s and Surgeon’s Certificate number; (2) the worksite monitor’s name and signaturei 3)

the worksite monitor’s license number, if applicable; (4) the location or ‘loca'tion(s) of the .
worksite; (5) the dates Respondent had face-to-face contact with the worksite fnonitor; (6) the
names of worksite staff interviewed, if applicable; (7) a report of Respondent’s work attendance;
(8) any change in Respondent’s behavior and/or perSenal habits; and (9) any indicators that can
lead to suspected substance abuse by Respondenf. Respbndent shall complete any required
consent forrhs and execute agreements with the approved worksite monitor and the Board, or its
designee, authorizing the ‘Board, or its designee, and worksite monitor to exchange information.
If the worksite r‘noeitor resigns or is no longer available, Respc_)ndent shall, within five (5)
calendar days of such resignation or unavailability, submit to the Board or its designee, fdr prior
approvél, the name and. queliﬁcations ofa feplacement monitor who will be assuming that
responsibility within fifteen (15) calendar days. If Respondent fails to obfaih approval of a
replacement monitor within sixty (60) calendar days of the resignation or unavailability of the
monitor, Respondent shéll receive a notification from the Board or its designee to cease the
practice of medicine within three (3) calen_dar days after being so notified. Respondent shall

~

cease the practice of medicine until a replacement monitor is approved and assumes monitoring

11
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responsibility..

7. VIOLATION OF PROBATION CONDITION FOR SUBSTANCE ABUSING

'LICENSEES. Failure to fully cornply with any term or condition of probation is a violation of

probation.

A. If Respondent commits a major violation of probation as defined by section
1361.52, subdivision (a), of Title‘ 16 of the:California C.ode of Regu‘lations, the Board shall take
one or more of the following actions: | | |

(1) Issue an immediate cease-préctic‘e order and order Respondent to undergo a clinical -
diagnostic evaluation to be conducted in accordance with section 1361.5, subdivision (c)(1), of
Title 16 of the Caiifornia Code of Regulations, at Responden‘r’s expense. The cease-pracrroe'
order issued by the Board or its designee shall state that Respondent must test negative for at least
a month of continuous blologlcal fluid testrng before being allowed to resume practice. For
purposes of determining the length of time a Respondent must test negative while undergomg
continuous biological fluid testing following issuance of a cease-practlce order, a month is
deﬁned as thirty calendar (30) days. Respondent may not resume the practice of medicine until
notified in writing by the Board or its designee that he or she may do so.

(2) Increasethe ‘frequenc‘y of biological fluid testing.

(3) Refer Respondent for further disciplinary action, such as suspension, re{/ocation, or -

“other action as determined by the Board or its designee.

B. If Respondent commits a minor violation of probation as defined by section
1361.52, subdivision (c), of Trtle 16 of the California Code of Regulations, the Board shall take ’
one or more of the following actrons

(1) Issuea ce’ase-practice order;

(2) Order pra‘c’dce limitations;

(.3) Order or increase supervision of Respondent;,

(4) Order increased documentation;

(5) Issue a citation and fine, or a warning letter;

(6) Order Respondent to undergo a clinical diagnostic evaluation to be conducted in

12
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accordance with section 1361.5, subdivision (c)(1), of Title 16 of the California Code of
Regulations, at Respondent’s expense;

(7) Take any other action as determined by the Board or its desrgnee

C.. Nothing in this Decrsron shall be con51dered a limitation on the Board’s\authority
to revoke Respondent’s probation if he or she has violated any term or condition of probation. If
Respondent Vrolates probation 1n any respect, the Board, after givmg Respondent notice and the
opportunity'to be heard, may revoke probation and carry out the disciplinary order that was
stayed. If an Accusation, or Petition to Res/oke Probation or an Interim Suspension Order is filed
against Respondent during probation, the Board shall have continuing Jurisdiction unt11 the matter |

is final, and the period of probation shall be extended untrl the matter is final.

8. SOLO PRACTICE PROHIBITION. Respondent is prohibited from engagingin the
solo practice of medicine. Prohibited solo practice includes, but is not limited to, a practice
where: 1) Respondent merely shares office space with another physician but is not affiliated for-
purposes of providing patient care, or 2) Réspondent is the sole physician practitioner at that
location. |

If Respondent fails to establish a practice with another physician or secure employment in
an appropriate practice setting within 60 calendar days of the effectiv’e date of this Decision,
Respondent shall receive a notification from the Board or its designee to cease the practice of .
medicine within three (3) calendar days after being so notified. - The Respondent shall not resume
practice until appropriate practice setting is established.

If, during the course of the probation, the Respondent’s practice setting changes and the
Respondent is no longer practicing in a settrng in compliance with this Decision, the Respondent
shall notify the Board or its designee within 5 calendar days of the practice setting change. IF .
Respondent fails to establish a practice with another physician or secure employment in an
appropriate practice setting within 60 calendar days of the practice setting change Respondent
shall receive a notiﬁcation frorn the Board or its desrgnee to cease the practrce of medicine within
three (3) calendar days after being so notified. The Respondent shall not resume practice until an
approprlate practice setting is established.

13
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9. NOTIFICATION. Within seven (7) days of the effectivé date of this Decision, the

Respondent shall provide a true copy of this Decision and Accusation to the Chief of Staff or the

| Chief Executive Officer at every hospital where privileges or membership are extended to

Respondent, at any other facility where Respondent engages in the practice of medicine,
including all phys1c1an and locum tenens registries or other similar agen01es and to the Chief
Executive Officer at every insurahce carrier which extends malpractlce insurance coverage to
Respondent. Respondent shall submit proof of compliance to the Board or its designee within 15

calendar days.

This condition shall apply to any change(s) in hospltals other fac1ht1es or insurance carr1e1.'

10. SUPERVISION OF PHYSICIAN ASSISTANTS During plobatlon Respondent is

prohibited from supervising physician assistants.

11. OBEY ALL LAWS. Respondent shall obey all federal, state and local laws,all rules

governing the pract1ce of medicine in Cahforma and remain in full compliance with any court
ordered crlmlnal probation, payments, and other orders.

12. QUARTERLY DECLARATIONS Respondent shall submit quarterly declaratlons

under penalty of perjury on forms provided by the Board, stating whether there has been
comphance with all the conditions of probation. ‘
Respondent shall submit quarterly declaratlons not later than lO caIendar days after the end
of the precedlng quarter. _ |
13.  GENERAL PROBATION REOUIREMENTS.

Compliance with Probation Unit

Respondent shall comply with the Board’s probation unit.

Address Changes

Respondent shall, at all times, keep the Board informed of Respondent’s business and
residenee addresses, email eddress (if avaiIabl'e), and telephone number. Changes of such-
addresses shall be imrnediately commnnicated in writing to the Board or its designee. IJnder no
circumstances shall a post office box serve as an address of record, except as allowed by Business

and Professions Code section 2021 (b).
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Place of Practice

Respondent shall not engage in the practice of medicine in Respondent’s or patient’s place
of residence, unless the patient resides in a skilled nursing facility or other similar licensed -

facility.

License Renewal
]

Respondent shall maintain a current and renewed California physician’s and surgeon’s

license.

Travel or Residence Outside California

Réspondent shall immediately inform the Board or its designee, in writing, of travel to any
areas outside the jurisdiction of California which lasts, or is contempla_ted to last, rﬁore than thiﬁy
(30) calendar days. |

In the event Respondent‘shoul_d iéave the State of California to reside or to practice,
Respondent shall notify the Board or its designee in writing 30 calendar days prior to tﬁe dateé of
departure and return. | | |

14. INTERVIEW WITH THE BOARD OR ITS DESIGNEE. Respondent shall be

available in person upon request for interviews either at Respondent’s place of business or at the

' probation unit office, with or without prior notice throughout the term of probation.

15. NON-PRACTICE WHILE ON PROBATION. Respondent shall notify the Board or

its designee in writing within 15 calendar days of any periods-of non-practice lasting more than
30 calendar days and within 15 calendar days of Respondent’s return to practice. Non-practice is
defined as any peribd of time Respondent is not practicing medicine as defined in Business and

Professions Code sections 2051 and 2052 for at least 40 hours in a calendar month in direct

patient care, clinical activity or teaching, or other activity as approved by the Board. If

Respondent resides in California and is considered to be in non-practice, Respondept shali
comply with all terms and conditions of probation. .All time spent in an intensive training
program which has been approved by the Board or its designee shall not be considered non- "
practice and does not relieve Respondent ffom complying with all the terms and conditions of
probation. Practiciﬁg medicine in another state of the United States or Federal jurisdiction while

15
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on probation with the medical licensing authority of that state or jurisdiction shall not be

-considered non-practice. A Board-ordered suspension of practice shall not be considered as a

period of non-practice.

In the event Respondent’s period of non-practice while on probation exceeds 18 calendar
months, Respondent shall successfully complete the Federation of State Medical Boards’ Special
Purpose Exam1nat1on or, at the Board’s discretion, a clinical competence assessment program
that meets the criteria of Condition 18 of the current version of the Board’s “Manual of Model
D1301p11nary Orders and Disciplinary Guidelines” pI‘lOI‘ to resuming the practice of medlclne

Respondent’s period of non-practice while on probation shall not exceed two (2) years.

Periods of non-practice will not apply to the reduction of the probationary term.

Periods of non-practice for a Respondent residing out81de of Cahfornla will reheve
Respondent of the responsibility to cornply with the probationary terms and conditions w1th the
exceptlon of this condition and the followmg terms and conditions of probation: Obey All Laws;

General Probation Requirements; Quarterly Declarations; Abstain from the Use of Alcohol and/or 4

Controlled Substances; and Biological Fluid Testing.

- 16. - COMPLETION OF PROBATION. Respondent shall comply with all financial
obligations (e.g., restitution, probation costs) not later than 120 calendar days prior to the |
completion of probation. Upon successful completion of proba‘don, Respondent’s certiﬁoate shall
be fully restored.

17. VIOLATION OF PROBATION. Fa11ure to fully comply with any term or condition

cof probation is a violation of probation. If Respondent violates probatlon 1n.any respect, the

Board, after giving Respondent notice and the oppo'rtu'nity to be heard, may revoke probation and
carry out the dise‘iplinary order that was stayed. If an Accusation,‘or‘Petition to Revoke Probation,
or an Interim Suspension Order is filed against Respondent during probation, the Board shall have
continuing jurisdiction until the matter is final, and the period of probationshall be extended until
the matter is final.

18. LICENSE SURRENDER. _Following the effective date of this Decision, if -

Respondent ceases practicing due to retirement or health reasons or is otherwise unable to satisfy

16
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the terms and conditions of probation, Respondent may request to surrender his or her license.
The Board reserves the right to evaluate Respondex'lt’vs request and to exercise vits discretion in
determining whether or not to grant the request, or to take any other action deemed appropriate
and reasénable under the circumstances. Upon formal acceptance of the surrender, Respondent -
shall W1thm 15 calendér Adays deli-ver Respbndent’s wallet and wall certificate to the _Béard or its
designee and Respondenti shéll no longer practice metdicine. Respondent will no_longer be subject
to the ;ce'rm’s and conditions of probation. IfRespo'n&ent reQapplies for a medical license, the

application shall be treated as a petition for reinstatement of a revoked certificate.

19.  PROBATION MONITORING COSTS. Respondent shall pay the costs-associated
with probation monitoﬁng each and every yéar of probation, as designated by the Board, which

may be adjusted on an annual basis. Such costs shall-be payable to the Medical Board of

Califotnia and delivered to the Board or its designee no later than January 31.of each calendar - |

year.
ACCEPTANCE .
Thave carefully read the above Stipulated Settlement and Disciphfnary' Order and have fully
discussed it with my attorney, Setﬁ Weinstein, Esg.. Iunderst;clnd the stipulation and the effect it
will have on Iﬁy Physicién’s and Surgéon's_Certiﬁ_,cate; I enter info this Stipulated Settlement and
Discipﬁ'nafy Order voluntarily, knoWingly, and intelﬁéénfly,- and agree to be bound by the
Decision and Order of the Medical Board of California.

DATED: - 4/23/19 A
KED{OBD EE%ORD, M.D.
Re onden{

Hi

1

i
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I'have read and fully discussed with Respondent Keino Andre Rutherford, M.D. the terms
and conditions and other matters contained in the above Stipulated Settlement and Disciplinary

Order. Iapprove its form and content.

_DATEsz ij\-’ZH~/Z,Q"iC’1

SMH WEINSTEIN ESQ ~
Attorney for Respondent

ENDORSEMENT
The foregomg Snpulated Settlement and D1801p1mary Order is hereby respectfully

submitted for consideration by the Med1ca1 Board of California.

Dated: A/ / 0}(//9@ 17 | | Respeptfullylr subrEiﬁed,

XAVIER BECERRA

Attorney General of California

E. A. JOoNES I

Supervising Deputy Attorney General

@Q@&/%\

CHRISTINE R. FRIAR
.Deputy Attorney General
Attorneys for Complaznant

LA2018501740
53357049.docx
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B | STATE OF CALIFORNIA
XAVIER BECERRA : MEDICAL BOARD-OF CALIFORNIA
Attorney General of California SACRAMENTO _ VYo 1720 14
JUDITH T. ALVARADO BY ;S R LK 42 SANALYST
Supervising Deputy Attorney General ' T =

CHRISTINE R. FRIAR
Deputy Attorriey General

State Bar No. 228421 .

California Department of Justice
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013 ‘
" Telephone: (213) 269-6472
Facsimile: (213) 897-9395

 Attorneys Jor Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
- STATE OF CALIFORNIA .

In the Matter of the First Amended Petition to Case No. 800-2018-045441 -
Revoke Probation Against: o . . :
. ' : OAH No. 2018100335
KEINO ANDRE RUTHERFORD, M.D. .
4707 Tyrone Avenue FIRST AMENDED PETITION TO
Sherman Oaks, California 91423-2319 REVOKE PROBATION

Physician's and Surgeon's Certificate
No. A 80432, -

Respondent.

Complainant alleges:
| PARTIES |
‘1. Kimberly Kirchmeyer (Complaina_nt) brings this First Amended l;e;citidn to Revoke
Probation solely in her ofﬁcial.bapacity.as th; Executive Director of the Medical Board of
Californfa Depértment of Consumer Affairs (Bdard) | |

2. On or about September 6, 2002 the Medlcal Board of California issued Physician's
and Surgeon's Certlﬁcate Number A 80432 to Keino Andre Rutherford M.D. (Respondent) The |

Physician's and Surgeon s ;Cc:tlﬁcate w?.snncffect at-all times relevant to the charges brought

herein and will expire on October 3 1,2019, ﬁnless_renewe,d..

"
.
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3. Inadisciplinary action entltled In the Matter of the Accusation Agamst Keino Andre
Rutherford M.D., Case No, 11-2013-233225, the Board issued a decision, effective November 6,
2015, in which Respondent s Physician's and Surgeon s Certificate was revoked.” However, the
revocation was stayed and Respondent’s' Physician's and Surgeon's Certificate was placed on
probation for a penod of five (5) years with certain terms and cond1t1ons A copy of that De01s1on
and Order is attached as Exhibit A and is mcorporated by reference

4. OnFebruary 22, 2016, due to Respondent s failure to comply with Condltxon No. 2
(Alcohol — Abstain from Use) of the. Dlsmphnary Order in Case- No 11-2013-233225, a Cease
Practice Order was issued prohlbmng Respondent from engaging in the practice of medicine.
That Cease Pract1ce Order has since dissolved.

. 5.  OnJanuary 2,'2619, due to Respondent’s failure to comply with Condition No. 2
(Alcohol — Abstain from Use) and Condition No. 3 (Biological Fluid Testing) of the Disciplinary

“Order in,‘Case No. 11-2013-233225, a Cease Practice Order was issued prohibiting Respondent

from engnging in the practice of medicine. That Cease Practice Order is still in effect;

JURISDICTION

6.  This First Amended Petition to Revoke Probation is brought before the Board under |

the authority of the following laws. All section references are to the Business and Professions

Code unless otherwise indicated. :
7. Section 2004 of the Code states,
.’“The_boar_d shall have the responsibility for the following:
| “(ja)‘ The enforcement of the disciplinary and criminal pro'visi’ons of the Medical Practice |
A_ct. : | _ ' | |
_“(b) The administration and hearing of dlsmphnary actlons ,

“(c) Carrymg out dlselphnary actions appropriate to findings made by a panel or an

' admmlstratlve law judge:

“(d) Suspendmg, revokmg, or otherwise limiting certificates after the conclusion of

disc1phnar3_/ actions.

(11 »
sena

2
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8.. Section 2227 of the Code provides that a licensee who is found gilty under the' »
Medical Malpra_c’.cice Act may have his or her license revoked, suspended for a period not to

exceed one year, placed on probation and required to pay the costs of probation monitoring, be

publically reprimanded, or have such other action taken in relation to discipiine as the Boérd‘ :

deems proper. ‘ N S
9. This.Fir_st Amended Petition to Revoke ProBation is fuﬁher brough;[ under the
authority of the Board’s Decision in Case No. 11-2013-233225, which provides in pertinent part;
“14. VIOLATION OF PROBATION. F ailu;é to fully"comply with any term or condition

.of probation is.a violation of probation. If Respondent'violatcs probation in any respect, the

Board, after giving Respondent notice and the opportunity to be heard, may revoke probatioh and
carry out the disciplinary order that was stayed. ', If an Accusation, or Petition to Révoké
Probation, or an InteriIﬁ Suspension Order is filed against Resbondent dufing. probation, the
Board shall have cont_iriuing jurisdiction until the matter is ﬁna_l, énd the périod of probation shall

be extended until the matter is final.”

' FIRST CAUSE TO REVOKE PROBATION
. (Alcohol - Al;ﬁtain fr'om Use) .
1Q. At all times after the effective date of Respondent’sprobat-ion,» Condiﬁon 2 stated:

| ) “Reépondent shall abstain completely from the use of products or beverages cont;elinin'g '
alcohol. |

- “If Responde;lt has a confirmed positive biological fluid test for alcohol, Réspondent shall
receive a no;t_iﬁcation from the Board or its designee .to immediately cease the practice of
medicix.w. 'Tlhe Respondent shall not resume the practice of medicine until final decision ori an
accusation and/or a petit'idﬁ to re\(oke f)robation. An accusation and/or petition to revoke
probation shall be filed by the Board within 15 days of the notification to cease practiée. If the
Resp.onde:nt requests a hearing on the accusation and/or petition to revoke probation, the Board

shall provide the Respondent with a hearing within 30 days of the request, unless the Respondent

-stipulates to a later hearing. A decision shall be received from the Administrative Law Judge or

the Board within 15 days unless good i;ausc can be shown for the delay. The cessation of practice

3

- FIRST AMENDED PETITION TO REVOKE PROBATION No. 800-2018-045441 (Keino Andre Rutherford, M.D.)



wh

N Oy

10
11
12
13
14
15
16
17
418
19
20
21
22

23
| 24
25
26
27

28

2 W N

shall not apply to the reduction of the probattonary time period.
“If the Board does not file an accusation or petition to revoke probation within 15 days of"

the issuance of the notification to cease practice or does not prov1de Respondent with a heanng

. within 30 days of a such a request; the notification of cease practlce shall be drssolved ? .~

" 11. Respondent’s probation is subject to revocation because he failed to comply with
Condition 2, referenced above. The facts and circumstances regarding this violation are as
follows:

o

February 7 2016 Positive Biological Fluid Testin,q Result

A At all times after the effective date of Respondent’s probation, Condition 3 stated
“Respondent shall immediately subrmt to biological fluid testing, at Respondent's expense,
upon request of the Board or its designee. “Blologrcal fluid testing” may 1nclude but is not
limited to, urine, blood, breathalyzer, hair follicle testmg, or similar drug screening approved by
the Board or its de31gnee Prror to practlcmg medlcrne Respondent shall contract with a
laboratory or serv1ce approved in advance by the Board or its designee that will conduct random,
unannounced observed, b1ologrcal fluid testmg The contract shall requlre results of the tests to
be transmttted by the laboratory or service directly to the Board or its des1gnee within four hours
of the results becoming available. Respondent shall maintain this laboratory or service contract
during the period of probation.
' “A certified copy of any laboratory test result may be recelved in evidence in any

proceedmgs between the Board and Respondent

“If Resporident fails to cooperate in a random biological fluid testing program within the

specified time frame, Respondent shall receive a notiﬁcation from the Board or its designee to

immediately cease the practice of medicine. The Respondent shall not resume the practice of
medicine until final decision on an accusation and/or a petition to revoke probatlon An
accusation and/or petition to revoke probatron shall be filed by the Board within 15 days of the
notification to cease practtce. If the Respondent requests a hearing on the accusation and/or

petition to revoke probation, the Board shall provide the Respondent with a he'aring within 30

days of the request, unless the Respondent stipulates to a later hearing. A decision shall be

4
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‘was 65 miles per hour.

received from the Administrative Law Judge or the Board within 15 days unless good cause can
be shown for the delay The cessatlon of praence shall not apply to the reduction of the
probationary time period. -

“If the Board does not t'rle an accusation or petition to revoke probatior within 15 days of
the issuance of the notification to cease practice or does not provide Respondent with a hearing
within 30 days of a such a reqnest the notiﬁcation of cease practice shall be di'ssolved ”

B.  OnFebruary 7, 2016, and pursuant to the terms and eondltlons of h1s probation,
Respondent was selected by the Board for biological fluid testlng, specrﬁcally, a urine test.

C. OnFebruary 7, 201 6, Respondent prov1ded a urine sample to be tested for the'
detectron of alcohol. A posmve test result is Ethyl Glucuromde (Etg) at 250 ng/mL or above
and/or Ethyl Sulfate (Ets) at 50 ng/mL or above. Respondent ] February 7, 2016 sample tested
for Ethyl Glucuromde_(Etg) at 10,600 ng/mL and Ethyl Sulfate (Ets) at 2,1 22 ng/mL. These
levels are consistent with the ingestion of alcohol. |

D. On or about February 12, 2016, the Board notrﬁed Respondent of the positive test and
requested an explanation. - S _ ' oot

E. Onorabout February 16 201 6, Respondent reported to the Board that he had taken

flu med1catron on the night of February 6, 2016
April 29,2018 Arrest for Driving Under the Inﬂuence of Alcohol

F. . Onor about April 28, 2018, at approx1mate1y 2:30 am., a Cahforma nghway Patrol
Officer observed a vehicle on the 1-405 freeway make an unsafe lane change The vehicle was

further observed to be travelhng at a rate of 78 miles per hour when the maximum speed limit

G. The Ofﬁcer instructed the driver, via the public address system, to exit the freeway at
Ventura Boulevard. .'
H. The driver, Respondent, comphed and came to a stop in a parking lot located on
Sepulveda Boulevard and Green Leaf Street
1 ~ Upon making contact with Respondent through the opened driver side wmdow the

Officer smelled alcohol emlttmg from the vehicle.

5
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I After Respondent exited the vehicle, the Officer observed Respondent to be walking "

with an unsteady gait.
K. The Officer also observed Respondent’s speech to be slurred, his eyes red and watery

and his breath and/or person to smell of alcohol. | _

L. Respondent performed a variety of field sobriety tests admmlstered by the Officer and
did not perform satrsfactorlly

M. Respondent was arrested for v101at1ng Vehicle Code section 23152, subd1v151on (a)
(misdemeanor dnvmg under the influence). o

N. At the Van Nuys police station, Respondent submitted to a breath alcohol test and his
blood alcohol level registered at 0.147%. ‘ |

' O. In relation to his arrest, on or about May 17, 201 8, Respondent was charged with

viplating Vehicle Code sections 23152, subdmston (a) (m1sdemeanor dnvmg under the

influence), and 23152, subdivision (b) (misdemeanor driving under the influence with a blood

alcohol concentration of 0.08% or higller) in The Peoplel of the State of California vs. Keino

Andre Rutherford, Case No. 8MN02628, Los Angeles Superior Court.

P.  Onorabout June 28, 2018, Respondent participated in an interview with his Board-

| appointed probation monitor. Respondent admitted that he had been arrested on Apr11 28, 201 8,

and that he had a “lapse of Judgment” and had been drinking with friends.

December 5, 2018 Positive Biological Fluid Testing Result

Q: On Decemb‘:er 5,2018, and pursuant to the terms and conditions of his probation
Respondent was selected by the Board for blologlcal fluid testmg, spec1ﬁcally, a blood test.

R. OnDecember S, 20 18, Respondent underwent a Phosphaidyl Ethanol (PEth test) test
for detection of alcohol in the blood. It is a direct biomarker, which forms after an individua_l
consumes al_coh'ol, A-positive _REth result is 20 ng/mL or above. Respondent"s PEth result was
67 ng/mL, positive for the presence of alcohol.

S. . The Board notified Respondent of the pos1t1ve test and requested an explanation.

T.  Onorabout December 14,2018, Respondent reported to the Board that it was

possible that the pos1t1ve blood test was the result of his récent consumption of chmken ‘souce”

) ,
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or soup. Specifically, Respondent explained that over the Thanksgiving Holiday, a reiative made

a soup that Respondent consumed 4-5 bowls over the course-of 4-5 days. After learning of the
posmve test, Respondent obtained the re01pe from his relative and d1scovered that the soup was
made with a full bottle (75 0 mL) of white wine. Respondent asserts that he could not detect the
wine in the soup at the time of consumption

U_. Respondent also reported that in the week prior to the December 5 , 2018 test that he

‘had an upper respiratory infection and used Contact Severe Cold formula for 5 days.

V. Respondent further admitted to manipulating his biological ﬂuid testmg results by

‘avoiding the use of products contajning alcohol on the days he is selected for testmg. Respondent

admits to using products containing alcohol on days that he is not selected for testing.

12. As set forth above, Respondent failed to abstain from the use of alcohol and,

therefore, violated Condition No. 2 of the Disciplinary Order, which requires that he abstain from

the use of products or beverages contaimng alcohol.

SECOND CAUSE TO REVOKE PROBATION

(Biologlcal Fluid Testmg) .
13.  Respondent’s probation is Subject to revocation because he failed to cornpiy with

Condition 3 of his probation, which is set forth in full in paragraph 11.A and 1ncorporated herem

~ The facts and 01rcumstances regarding this Violation are as follows:

'A:  Orror about November 20, 2018, and pursuant to Condition 3 of hi's probation,
Respondent was selected for biological fluid testing, speciﬁcally a blood test.

B.  OnNovember 20, 2018, Respondent did not provide a blood sample for biological
fluid testing, but instead a urine sample. '

C.  OnDecember 5, 2018, the Board sent Respondent a non-cornpliance letter in
connection with his November 20, 201 8 biological ﬂuid test. | .

14, As set forth above, Respondent violated Condition No. 3 of the Drsclphnary Order, . .
which requires that Respondent submit to biological fluid testing in the manner instructed to by :
the Board. | |
1

..7
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DISCIPLINE CONSIDERATIONS

15.  To determine the degree of discipline, if any, to be impbsed on Respondenf, -

| Complainant alleges that on or about June 28, 2010, the Board issued Reépondent Citation No.

20-2010-207789 in accordance with Code sections 125.9 for violation of Code section 2234

(unprofessional conduct for failing to report a misdemeanor conviction in violation of Code

section 802.1). Specifically, Respondent failed to report to the Board, in writing within thirty

(30) days, a misdemeanor conviction for violation of Vehicle Code section 23152, subdivision (a)
(driving under the influence of alcohol), to which he pled guilty on or about May 5, 2010. The.-
Board fined Reépondent $750.00. That citaﬁon is now final -and is inéorpérated by rgferénce as if
fully set forth, |

16. Additienally, Complainant alleges that on or about February 22, 2016, due to

Respondent’s failure to comply with Condifion No. 2 of the Disciplinary Order in Case No. 11-

2013-233225 (Alcohol — Abstaip from Use), a Cease P.racﬁce Order was issued prohibiting
Respondent from engaging in the practice of medicine. The Cease Practice Order has since -
dissolved. | ‘ . | |
‘ '. - 17. (_Z;ompla'mant further alleges that on J dnuéry 2,2019, due to Respondent’s failure to
comply with Condition No. 2 (Alcohol — Abstain‘ from Use) and Condition No. 3 (Biological
Fluid Tesfing) of the Dis'cipline.xry Order in Case No. 1 1-2013-23?;225, a Ceas_e' Practice Orde'rA-’ _
was issued prohibiting Respondent from eﬁgéging in the practice of medicine. That Cease -
Practice Order is still Iin effect.

| PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herem alleged

and that followmg the hearmg, the Board issue a demsmn

1. - Revoking the probation that was granted by the Board in Case No. 11-2013 233225

“and imposing the d1sq1p11nary order that was stayed thereby re_vokmg Phys101an s and Surgeon's

Certificate No. A 80432 issued to Keino Andre Rutherford, M.D.;
2.  Revoking or suspending Physician's and Surgeon's Certificate No. A 80432, issued to
Keino Andre Rutherford, M.D.; |
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3. . Revoking, suspending or denying approval of Keino Andre Rutherford, MD.s’
authority to supervise physician assistants and advanced practice nurs.'e_s;

4.  Ordering Keino Andre Rutherford, M.D. to pay, 1f probation is continued or

extended, the costs of probatioh monitoring; and

5.  Taking such other and further action as deemed necessary and proper.

W/

DATED: _January 14, 2019 " -
, - ”KIMBERLY/((IRCHMEYEW
Executive Director
Medical Board of California
Department of Consumer Affairs
State of California -
Complainant

LA2018501740
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Exhibit A -

Decision and Order

Medical Board of California Case No. 11-2013-233225



| BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusatlon )
Against: )
_ )
| B o
Keino Andre Rutherford, M.D. ) Case No. 11-2013-233225
. ‘ ) |
Physician's and Surgeon's )
" Certificate No. A 80432 )
‘ )
Respondent )
_ )
DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby o
adopted as the Decision and Order of the Medical Board of Callforma, Department -
of Consumer Affairs, State of California. ‘

This Decision shall become effective at 5:00 p.m. on November 6, 2015.

IT IS SO ORDERED: October 8,2015.

MEDICAL BOARD OF CALIFORNIA -,

Koy Rty w

Dev Gnanadev, M.D., Chair
Panel B -
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KAMALA D. HARRIS
Attorney General of Cahforma

JuDITH T. ALVARADO

Supervising Deputy Attorney General

CHRISTINE R. FRIAR

Deputy Attorney General

State Bar No. 228421
California Department of Justice
300 So. Spring Street, Suite 1702
Los Angeles, CA 90013 -
Telephone: (213) 897-6404
Facsimile: (213) 897-9395

Attorneys for Complaznant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA :
DEPARTMENT OF CONSUMER AFFAIRS

_Physician's and Surgeon's Certlﬁcate

STATE OF CALIFORNIA |
In the Matter of the Accusation Against: Case No. 11-2013-233225

KEINO ANDRE RUTHERFORD, M. D.  |OAHNo. 2014060680
9449 Imperial Hwy - ' '
Downey, CA 50242 | STIPULATED SETTLEMENT AND'

DISCIPLINARY ORDER
No. A 80432 '

Respondent.

ITIS HEREBY STIPULATED AND AGREED by and between the partres to the dbove-
entitled proceedmgs that the followrng matters are true:
' | ' PARTIES _
L Kimb‘erly Kirchmeyer ("Complainant") is the Execntive Director of the Medical |

.Board of Califomia She brought this action solely in her official capacity and is represented in -

thls matter by Kamala D. Harris, Attorney General of the State of California, by Chnstme R.
Friar, Deputy Attorney General ,

2. Respondent Kemo Andre Rutherford M.D. ("Respondent") is represented inthis
proceeding by attorney Theodore A. Cohen, Esq., whose address i is: Law Ofﬁees of Theodore A.

[Cohen, 3550 Wilshire Blvd., Suite 1280, Los Angeles, CA 90010.

3.  Onorabout September 6, 2002, the Medical Board of Ca‘lifomia, Department of
Consumer Affairs (“Board”) issued Physician's and Surgeon's Certificate No. A 80432 to,
- 1 *
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Respondent That Certrﬁcate was in full force and effect at all times relevant to the charges-
brought in Accusatmn No. 11-2013-233225 and W111 expire on October 31,2015, unless renewed.
. JURISDICTION . _

4, . Accusation No. 11-2013-23 3225 was filed hefore the Board, and is cutrently pending
‘against Respondent. The Accusation and all other statutorily requdred documents were properly
served on Respondent on May 23, 2014. ReSpondent timely. filed his Notice of Defense
contesting the Accusation and denies being under the influence of alcoho] as alleged in the
Accusation. . o ) A |

5. Acopyof Accusation No. 11-2013-233225 is attached as Exhibit “A” and
mccrporated herein by reference. | '

. ADVISEMENT AND WAIVERS

6.- ~ Respondent 'has carefully read, fully discussed with counsel, and u_nderstands the
charges and allegations in Accusation No. 11-201 3-233225. Respondent has al_so'carefnlly read,
fully discussed with counsel, and understands the effects of this Stipulated Settlement and |
Disciplinary Order. I . L B | |

7. Respondent is fully aware of his legal nghts in thJ.S matter, including the right to a
hearmg on the charges and allegatlons inthe Accusatron the right to be represented by counsel at
his own expense; the nght to confront and cross- exarnme the witnesses against him; the right to
present evidence a.nd to testlfy on his own behalf; the right to the issuance of subpoenas to compel .
.the attendance of wrtnesses and the productron of documents; the right to reconsideration and
court review of an adverse decision, ‘and all other nghts accorded by the Cahforma |
Admmrsnatrve Procedure Act and other apphcable laws

8. Respondent voluntarily, knowmgly, and 1nte1hgent1y waives and gives up each and
every nght set forth above: .

'CULPABILITY

9. Respondent admits that at a hearing, Complamant could set forth a prira facie case

. for the charges and alleganons in Accusancn No 11-2013-23 3225 and Respondent declines to :

defend same. Respondent further agrees that h.1s Physician and Surgeon's Certificate is subject to

) .
2
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discipline and he agrees to be bound By the Board’s imposition of discipline as set forth in the

Disciplinary Order below. '

10. Respond'ent_ further agrees t.hat‘if he ever p‘etitions for early termination or
modification of probation, or if the Board ever petitions for revocation of probation, all of the
charges and allegations contained in Accusation No. 11-2013-233_225 shall be deemed true, '
correct and fully admitted by. Respondent for purposes of that proceeding or any other licensing '
proceedmg involving Respondent in the ‘State of California. .

11 Respondent agrees that His Physrcran s and Surgeon's Certificate is subject to
discipline and he agrees to be bound by the Board's probationary terms as set forth in the ~
Disciplinary Order below. | o . - _ |

- | CONTINGENCY

12. | This stipulation shall be subject to approval by the Board. Respondent unders'ténds

and agrees that counsel for Complainant and the staff of the Board may commumcate directly

“with the Board regarding this strpulatlon and settlement wrthout notice to or partrcipatron by

Respondent or his counsel. By signing the s_tipu_latron, Respondent understands and agrees that he
may not withdraw hlS agreernent or seek to rescind the stipulation prior to the time the Board |
considers' and.acts upon it. If the Board faiis to adopt this stipulation as its Decision and Order,
the Strpulated Settlement and Disciplinary Order shall be of no force or effect except for this - k
paragraph it shall be 1nadm1351b1e in any legal 4ction between the parties, and the Board shali not

be disqualified from further action by having considered thlS matter.

13. The parties understand and agree that Portable Document Format (PDF) and facsumle
copies of this Stipulated Settlement and Disciplinary Order, including Portable Document Format
(PDF) and facsimile signatnr_es thereto, shall have the same force and effect as tire origi‘nals.

14, In consideration of the f'oregoing admission's and stipulations, the parties agree that |
the Board may, witho_ut further notice or formal proceeding, issue and enter the following
Disciplinary Order: . |
i
n
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.accusatron and/or a petition to revoke probatron ‘An accusatron and/or petition to revoke

DISCIPLINARY ORDER
IT IS HEREBY ORDERED that Physmrans and Surgeon's Certrﬁcate No. A 80432 1ssued
to Respondent Keino Andre Rutherford, M.D.is revoked. However, the revocation is stayed and
Respondent is placed on probation for five () years on'the foll_owing terms and .conditions.

1. CONTROLLED SUBSTANCES - ABSTAIN FROMUSE. Respondent shall abstain

completely from the personal use or possession of controlled substances as defined in the

‘California Uniform Controlled Subsranoes Act, dangerous drugs as defined by Business and

Professions Code sectiorl 4022, and any drugs requiring a prescription. This prohibition does not
apply to medications .lawfully prescribed to Respondent by ano’dler practitioner for a bona fide |
111ness or condition. | -

‘Within 15 calendar days of recervrng any lawfully prescnbed medications, Respondent
shall notrfy the Board or its designee of the: issuing practitioner’s nathe, address, and telephone
number; medication narne,‘suengtn, and quantity; and issuing pharrnacy name, address, and
telephone number.. |

If Respondent has a confirmed positive biological fluid fesr for any substance (whether or
not legally prescribed) and has not reported the use to the Board or its desrgnee, Respondent shall
réceive a nonﬁcatron from the Board or 1ts desrgnee to- unmedrately cease the practice of
medrorne The Respondent shall not resume the practrce of medicine until fmal decrslon on an

7/

probatron shall be filed by the Board within 15 days of the notrﬁcatron to cease practrce If the

_ Respondent requests a heanng on the accusation and/or petmon 10 revoke probation, the Board

' shali'provide the Respondent with a hearing within 30 days of the request, unless the Respondent

stipulates to a- lziter'hearing. A decision shall be received from the Administrative Law Judge or
the. Board wrthin 15.days unless good cause can be shown for the delay. Tlde 'eessat.i_o'n of practice
shall not apply to the reductron of the probanonary time perrod _

If the Board does not file an accusation or petition to revoke probation within.15 days of the
issuance of the no_trﬁcatwn to cease practlce or does not provide Respondent with a hearing -
within 30 days of a such 2 request, the notifjcation of cease _p‘ractiee shai_l be dissolved.

4
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2. ALCOHOL - ABSTAIN FROM USE. Respondent_- shall abstain completeiy from the

use of products or beverages containing alcohol.

If Respondent has a confirmed positive biological fluid test for alcohol Respondent shall

‘receive a notxﬁcatton from the Board or its designee to immediately cease the practice of -

medicine. The Respondent shall not resume the practice of medicine until final decxs1on on an
accusation and/or a petition to revoke probat1on An accusation and/or petition'to revoke

probation shall be ﬁled by-the Board within 15 days of the notlﬁcatton to Gease practice. If the

: Respondent requests a hearing on the accusatlon and/or petition to revoke probatlon the Board

shall provide the Respondent with a hearing within 30 days of the request, unless the Respondent '

il stipulates to a later hearing.’ A decision shall be received ffom the Administrative Law Judge or '

the Board- within 15 days_ unless good cause can be shown for the delay. The cessation of practice

shall not apply to the reduction of the probationary time period.

If the Board does not file an accusation or petition to revoke probation within 15 days of the
issuance of the notlﬁcatlon to cease practice or does not prov1de Respondent with a heanng
within 30 days of a such a request; the notification of cease practice shall be dissolved,

~ 3. "BIOLOGICAT, FLUID TESTIN G. Respondent shall unmedtately submitto”

biological fluid testing, at Respondent's. expense, upon request of the Board or its de31gnee

-“B1010g1cal fluid testing” may mclude but is not limited to, urine, blood breathalyzer, hair -

folhcle testmg, or similar drug screenmg approved by the Board ¢ or its designee. Pnor to
pracnemg medicine, Respondent shall contract with a laboratory or service approved in advance

by the Board or 1ts designee that will conduct random unannouneed observed, biological ﬂu1d

.testing. The contract shall require results of the tests to be transrmtted by the laboratory or

serviee diieetly to the Board'or its designee w1thm four hours of the ‘resu'l'ts beeomjng available.
Respondent shall maintain this laboratory or service, contract during the period of probation.

A certified copy of any laboratory test result may be received in evidence in any
proceedings betw_een the Board and Respondent. .

If Respondent fails to cooperate in a tandom biological fluid tesh'ng program within the

specified time frame, Respondent shall receive a notification from the Board or its designee to

5
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immediately cease the practice of medicine. The Respondent shall not resume the practice of

‘medicine until final decision on an accusation and/or a petition to revoke probation. An’

accusation and/or petition to revoke probation shall be filed by the Board w1thm 15 days of the

|l notification to cease practice. If the Respondent requests a hearing on the accusation- and/or
 petition to 'rev_oke probation, the Board shall provide the Respondent with a hearing within 30

days of the request, unless the Respondent stipulates to a later hearing A decision shall be

recerved from the Admimstra’nvc Law Judge or the Board within 15 days unless good cause can
be shown for the delay The cessation of practxce shall hot apply to the reduction of the
probatxonary time penod _

If the Board does not ﬁle an accusanon or petition to revoke probation within 15 days of the
issuance of the notification to cease practxce or does not prov1de Respondent with a hearing
w1th1n 30 days of a such a request, the not1ﬁcat1on of cease practice shall be dissolved.

4. ROFESSIONALISM PROGRAM (ETHICS COURSE) Within 60 calendar days of
the effective date of this Dec1s1on Respondent shall enroll in a professmnahsm program, that
meets the reqmrements of T1tle 16 Cahforma Code of Regulatrons (CCR) section 1358, |
Respondent shall pa.rtxc1pate in ‘and successfully complete that program. Respondent shall }
provide any 1nformat1on and documents that the program may deem pertment Respondent shall

successfully complete the classroom component of the program not later than six (6) months after

Respondent’s initial enrollment and the longltud.mal component of theprogram not later than the

| time specrﬁed by the program, but no later than one (1) year after attendmg the classroom

|| component. The professronahsm program shall be at Respondent’s expense and shall be in h

add1t1on to the Contmumg Med:cal Education (CME) requirements for renewal of licensure.

A professxonahsm program taken after the acts that gave rise. to the charges in the
Accusation, but prior to the effective date of the Decision may, in the sole discrétion of the Board
or its designee, be accepted towards the fulfillment of this condition if the progtam would have
been approved by the Board or its designe¢ had the program been taken aﬁer the effectiffe date of
this Decision. © | - |

Respondent'shall submit a certiﬁcation of successful completion .t.o, the Board orits -

t
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designee not later than 15 calendar days after successfully completing the program or not later
than 135 calendar days after the effective date of the Decision, whichever is later.

5. MONITORING - PRACTICE Within 30 calendar days of the eﬁectlve date of this
Decision, ResPOndent shall submit to the Board or 1ts designee for pnor approval as a praotlce
momtor(s) the name and quallﬁcanons of one or more licensed physwlans and surgeons whose
licenses are valid and in good standing, and who are preferably American Board of Medical *
S'pecialties.(ABMS) certified. A monitor shall have no prior or current business or personal\
relationship w1th\Respondent or other relationship.that could reasonably be expected to

compromlse the abrhty of the monitor to render fair and unbrased reports to the Board mcludmg

 but not limited to any form of bartering, shall be in Respondent’s field-of pract1ce, and must agree

to serve as Respondent’s moritor. Respondent shall pay all momtonng costs.
' "The Boatd or its des1gnee shall prov1de the approved monitor with copies of the Deo1smn(s)
and Accusatlon(s), and a proposed momtonng plan W1th1n 15 calendar days of rece1pt of the

Dec1sron(s), Accusanon(s), and proposed monitoring plan; the momtor shall submit a signed

~staternent that the monitor has read the Decision(s) and Accusation(s), fully uiderstands the role 15

2

of a monitor, and agrees or disagrees with the proposed momtonng plan If the monitor dxsagrees
W1th the proposed momtonng plan the momtor shall submlt arevised momtonng plan with the
s1gned statement for approval by the Board or 1ts desxgnee

Within 60 calendar days of the effective date of this Decision, and continuing throughout

.probatron, Respondent’s practice shall be momtored by the approved monitor. ReSpondent shall

make all records ava1lable for immediate inspection and copying on the prermses by the momtor
at all t1mes during business hours and shall retain the records for the entire term of probatlon.

_ If Respondent fails to obtain approval of @ monitor within 60 calendar days of the effective
date of'this l;)ecisi'on Respondent shall rec.eive a notification from the Board or its designee to :
cease the practice of medicine W1th1n three (3) calendar days after being so nouﬁed Respondent
shall cease the practlce of medlcme untll a monitor is approved to prov1de momtonng
responsﬂnhty

~ The monitor(s) shall submit a quarterly written report to the Board or its demgnee whlch

STIPULATED SETTLEMENT (11-2013-233225)
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includes an evaluation of Respondent’s performance, indicaﬁng whether Respondent’s pre'etices
are within the standards of practice of medicine, and whether Respondent is practicing medicine
safely, bﬂlmg appropriately or both. It shall be the sole respons1b111ty of Respondent to ensure
that the monitor submits the quarterly wntten reports to the Board or its de31gnee within 10
calendar days after the end of the preceding .qu_arter. ~ _

If the.monitor resi gns or is no longer available, Respondent shall, w1‘rlnn 5 ,calender days-ef
such resignation or unavéilahility, subrhit to the Board or its designee, for prior approval, the.
name and qualifications ofa neplacement monitor who will be assuming that responsibility vﬁthin
15 calendar days. If Respondent fails to obtain approval of a replacement monitor within 60
_calendar days of the resignation or unavailability of the monitor, Respondent shall neeeive a
notiﬁcation from the B.oard or its designee to cease the pracfice' of medioine within three (3)
calendar days after-being so notified Respondent shall cease the practice of meciicine untll a:
replacement mqniftor is approved and assumes monitoring resp'onsibility.

In lieu of a monitor, Requndent mey patticipate in a professional enhancement progra:n
equiva-dent to the nne offered by the Physician As'sessrnent and Clinical Education Program at the
Umvermty of Cahforma, San Diego School of Medicine, that includes, at minimum, quarterly '
chart review, senu—annual practice assessment and semi-annual review of professmnal growth
and education, Respondent shall part101pate in the professmnal enhancement program at
Respondent’s expense during the term of probation. | | A

'6._ NOTIFICATION. W1thm seven (7) days of the effectxve date of this Decision, the .
Respondent shall providé a true copy of this Decision and Accusation to the Chlef of Staff_ or the |
Chief Executive Officer at every hospital where‘pr.ivileges or membership are extended to
Respondent, at any other facilit& where Respondent engages in the practice of medicine,
including all physician and locum tenens registries or other similar agencies, and to the Chief
Exeputive Ofﬁcer at every insu:ence carrier which extends malprae'tice insurance coverage to -

Respondent. Respondent shall submit proef of compliance to the Board or its designee within 15

" calendar days.

This condition shall apply to any change(s) in h‘bspitals, other facilities or insurance carrier.

8
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7. SUPERVISION OF PHYSICIAN ASSISTANTS Dunng probatxon Respondent is .
prohlblted from superv1s1ng physician assistants.

8. OBEY ALL LAWS. Respondent shall obey all federal state and-local laws, all rules

governing the prac’uce of medicine in California and remain in full comphance with any court
ordered cnmmal probatlon payments, and other orders.

9. QUARTERLY DECLARATI ONS Respondent shall submlt quarterly declarations

under penalty of perjury on forms provided by the Board, statmg whether there has been

compliance with all the conditions of probation.

_ Respondent shall submit quarterly declarations not later than 10 caléndar days after the end

of the preceding quarter

10, GENERAL PROBATION REQUIREMENT

Compliance with Probation Unit

Respondent shall comply with the Board’s probation uriit and all terms and canditions of -
this Decision. ' o

Address Changes

Respondent shall at all times, keep the Board mformed of Respondent’s business and’

residence addresses,.email address (if ava1lab1e), and telephone numbe. C_ha_nges of such

addresses shall be immediafely communicated in writing to the Board or ifs designee. Under no

circumstances shall a post office box serve as an address of record, except as allowed by Business

and Professions Code section 2021(b). .

Place of Practice

Respondent shall not engage in the practIce of medicine in Respondent’s or patient’s place '

-of ‘residen_ce, unless the patient resides in a skilled nursing fac,ilIty or other similar licensed

facility,
‘License Renewal

Respondent shall maintain a cu'rr‘ent and renewed California physician’s and sn'rgeon’s

license.

m.

1

/
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Travel or Residence Outside California L - - ‘
Respondent shall 1mmed1ate1y inform the Board or its desrgnee in wntmg, of travel to any

areas outsrde the Junsdrctton of Cahforma wlnch lasts, or is contemplated to last more than thirty |

(30) calendar days.

In the event Respondent should leave the State of California to resrde orto practlce

-Respondent shall notify the Board or its de51gnee in writing 30 calendar days pnor to the dates of

departure and return, , . o

11 INTERVIEW WITH THE BOARD OR ITS DESIGNEE. Respondent shall be
available in person upon request for interviews either at Respondent’s place of business or at the
prob’ation.unit office, with or without prior notice throughout the ter_'m of probation.

12. NON-PRACTICE WHILE ON PROBATION, R_espondent'shall notify the Board or

its designee in writing within 15 calendar days of any perio’ds of non-practiee lasting more than

30 caléndar days.and within 15 calendar days of Respondent’s return to practice. Non—practlce is

defined as any per1od of tlme Respondent is not practicing med101ne in California as deﬁned in

' Busmess and Profess1ons Code sections 2051 and 2052 for at least 40 hours in a calendar month

in direct patient care, clinical activity or teaching, or other activity as approved by the Board.” All

time Spent in an intensive training program which has been approved hy the Board_ or its designee

shall not be considered non-practice Practicing medicine in another state of the United States or

Federal Junsdlctlon while on probatron with the medical licensing authonty of that state or

. Junsdmtmn shall not be cons1dered non-practlce A Board-ordered suspension of practice shall

not be considered as a penod of non—practrce

In the event Respondent’s penod of non—pract1ce while on proba’aon exceeds 18 calendar
months, Respondent shall successfully complete a clinical training program that meets the cnterra
of Condition 18 of the current version of the Board’ “Manual of Model Drsc1plmary Orders and-
Disciplinary Guidelines” prior to resummg the practice of medicine.

Respondent’s per1od of non-practice while on probation shall not éxceed two (2) years.

~Periods of non-practice w111 not apply to the réduction of the probatronary term.

Periods of non-practice will relieve Respondent of the responsibility to comply with the

10
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probationary terms and conditions with the exception of this condition and the following terrns

1 -and conditions of probationi Obey All Laws; and General Probation Requirern_ents:

13, - COMPLETION, OF PROBATION. Respondent shall comply with all financial

obligations (e.g., restitution, probation eosts) not Iatervthan 120 calendar days prior to the ‘
completion of probation. Upon successful eompletion 'of probation, Respondent’s certificaté shall
be fully restored. . | ' | .

14. "VIOLATION OF PROBATION. Failureto filly comply with any term or condition
of probation is a violation of probatron If Respondent vrolates probatron in any respect, the
Board, after-giving Respondent notice and the opportunity to be heard may revoke probatlon and |
carry out the_ dlscrphnary order that was stayed. If an Aecnsaﬁon, or Petition to Revoke
Probation, or an Interim Snspension Order is filed against Respondent during probation, the
Board shall have ,continuing jurisdiotion until the matter is final, .and' the period of probation shiall

be extended until the matter is final.

15. LICENSE SURRENDER Followmg the effectxve date of this Declsron 1f

Respondent ceases pracncmg due to retirement or health reasons or is otherwrse unable to satisfy-
the terms and cond1t1ons of probatron Respondent may request to surrender hrs license. The
Board reserves the right to evaluate Respondent’s request and to exercr_se,rts dlseretron in
determi_ning whether or not to grant the requ'est, or to take any other action deemed appropriate
and reasonable under the circumstances. Upon formal acceptance of the surrender, Respondent
shall within 15 calendar days deliver Respondent’s wallet and wall certificate to'the Band or \its
designee.and Respondent shall no longer practice medicine. .Respondent will no longer be subject
to the terms anid conditions.of probation If Respondent re-epplies for a medieal license, the |
application shall be treated asa petrtlon for reinstatement of a revoked certificate.

'16;' PROBATION MONITORING COSTS Respondent shall pay the costs assoc1ated

with probatlon momtormg eaoh and every year of probation, as designated by the Board, which
may be adjusted on an annual basis. Such costs shall be payable to the Medlcal Board of

California and delivered to the Board or its desrgnee no later than J anuary 31 of each calendar

. year.

11
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IhawmﬁxﬁymadlhcabowShpuhﬁdSeﬁlmentmdmehmyOrdumdhmfﬂb.'/:'
dxmtswdrtmthmyaﬁurney,'f’heodmeA Cohen Esq. Iunda'smndtheshpulmanmdﬂza
dfwnwﬂlhavemmyPhyﬂcmsmdSmgeonsCmﬁcm Ieﬁwrmthszupuhmd
"Settlement and stc:plmary Order voluntarily, knowmgly, and inwllxsmzly and.agres 1 ba

boundbytheDeczsmnandOrderoftheMedical BoaxdofCahfomia.

- DATED:. <7/2‘2—//§

ZM

:BRFORD MD,

IhmmdandﬂailydmcussedwithRespundemKechndmRmhﬂfom,MD the terms

L

|l and copditions and: other matte!rs contained: mthe above Supulaied Saﬂemmt and.D:smplmazy
: Ordcr Iap;xnvcﬂs[‘oqm_ 'contmt.

Thefmsgpmg Stipulated Sctlmm:mdDmmplmary &ﬁ&mherebymtﬁﬂly

: ammdfmmﬁdammbymmwm ofCahfumla.

| 77/;)% /}@/5

LA2014612618

Rnspectfully .mhmmcd,

KAMAMD HARRXS
Atforne Genm‘alofCah&xma
-IUDm»l T ALVARADO. .
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'Attorrey General of California FILED .
JUDITH T. ALVARADO . ATE OF CALI?O%\M
Supervising Deputy Attorney Gonera.l ' cqn & BOA
SH'RIST[NER. FRI?}R : : - SACRAMENTO QA /H;_ % :
eputy ‘Attorney General . /] SvEard
" State Bar No, 228421 G 2T 4 ANALYST .

" Los.Angeles, CA 90013

. Attorneys jor Complainant

KAMALA D, HARRIS

California Department of Justice . . \Y'
300 So. Spring Street, Suite 1702 T . .

Telephone: (213) 897-6404
Facsimile: (213)897-9395

BEFORE THE

. MEDICAL BOARD OF CALIFORNIA

DEPARTMENT OF CONSUMER AFFAIRS .
. STATE OF CALIFORNIA

Downey, CAS0242 + |ACCUSATION
: Physxcmn 's and Surgeon 's Certificate .

In the Matter of the Accusation Against: Case No, 1-1-.2013-233225

KEINO.ANDRE RUTHERFORD M.D. -
9449 Imperial Hwy

No. A 80432,

i Respondent. i

‘Affairs. -

Complaioant. alleges: )
PARTIES _ ‘ '
1. Kix:nherly Kirchx_noyer (Complainaﬁ;) brings thiS'Accosation solely in her.ofﬁci‘s_d
capacity as the Executivo Director of the Medical Board of California, Depa.rtmcnt of Consumer

2, | On or about Septeinber 6, 2002, tho Medica) Board of California issued Phi'sici-aﬂs .
and Surgeons Cemﬁcate Number A 80432 to Kemo Andre Rutherford M.D. (Rc,spondent) That
11cense was m eEect at all times felevant to the. charges brought herem and ‘will expire on October
31, '_2013, unless renewed, ' '

L
n
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JURISDICTION o
3. This Ac'zmsatiqn ig brought before the Medical Board of Califonﬁa.(B,oard), ‘
ﬁepaxﬁpent_ of Consumer Affairs, under the authd'rity of tﬁe fo-llowing laws. All section -
references are 10 the Business and Professions-Code unless-othe'rwj:se indicated. |
4. Section 2234 of the Code, states in }.)ertincnt part:

“The board shall take acﬁdn against any licensee wha is charged with -unproféssional

conduct. Tn addition to other provisions of this article, unprofessmnm oonduct i, ;ludes but.is not

_ lumtedto, the Tollowing:

© %(a) Violating or attempung to v1ola.te, duectly or mduectly, ass1stmg in or abettmg the
violation of, or consplr_mg to violate any prowsxo_n of this chapter.

u"“n ' . ’ -

5. Section 2239, subdmsmn (a), of thc Code states:

“(a) Theuse or prescnbmg foror admmxstcnng to himself or herse]i‘ of any contro]led
substance; or the use of any of the dangerous drugs specxﬁed in Section 4022, or of: alceholxc
beverages, to the extcnt or in such a manner as to be dangerous or injurious to the 11censee or'te
eny .qthqr.persqn or to the-public, or to the extent that such use ;mpal_.rs the ability of the licensee
to practice :ﬁedicine safely' or miore tha.n one misdemeanor.or any felony invelving the use, -
consumpuon, or self-adnums‘cranon of any of the substances referrcd to n this sectmn, or any g
combmanon thereof, constltutes unprofessional conduct, The recoxd of the convs «ction is
conclusive evxdence of such unprofessmnal conduct.”

- 6. Seoction 2280 of the Coda states:

ANo licensee shall practxcc medicine whlle under the influence of any narcotic drug or

alcchol to such extent as to unpenr h;s or her’ ablhty 10 conduct the practice of medicine’ with

safety to the public and his or Her pat1ents Violation of tbls section constlmtes unpmfessmna.l

.conduct and is a misdemeanor. @

n
i
H

v
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" FIRST CAUSE FOR DISCIPLINE
(Dangerous Use of Aleoholj
7.  Respondent is subj eet to disciplinary action under Code seeti-ons 223 9,. subdivision
(2), and 2280 in that Respondent consumed alcohol in & manner dangerous to others end to the
extent that-it 1mpa1red his ability to conduct the practice of medwme ‘with safety to the public and
his patlents The cxreumstances are as follows: . _

"8, Onor about the evening of Saturday, June 8, 2013 at apprommately 6:00 p.m.,
Respondent arrived for his shift at the Kalser Permanente Downey Medical Center ( ‘Ka1ser"),
located in Do.wney, Cahforma, where he was.employed as an Internal Medicine hospltahst. A
hospitalist is responsible'for admitting and treating patients that an emergency room physician has
deemed riccessary for admission for further teatment '

§.  When RespOndent amved at Kaiser for his shift, there were 10 patlents wmtmg to ses

hun and he went to a call room to rest

10. C_ommenomg at apprommately 9:00 p.m., h-ospital staff began paging and otherwise |

. trying 1o contact the Respondent because there were patients awaiting:oa:e whe he needed to

admit to the hospital from the emergeney room,

11.  For approximately two (2) hours Respondent failed to respond to any of these
atiempts at loceting him,

12. At approxxmately 11:15p. m,, ‘and aﬁer extensive and loud knoekmg, a.nother doctor

on duty and a secunty guard opened the door of a looked call oom wheze they found Respondent :

sleepmg ‘
l:é. Respondenl had difficulty waldng up. ) _
14 Multiple Kmser staff members observed Respondent’s breath to smell of alcohol and
Respondent to exhibit other signs of'] mtoxzcatlon L
15, Respondent admits that he oonsumed alcohol earlier that day, .
16. In response to their suspicion that he was. mtomeated Respondent was repeatedly told

by hospital stafF members that he would need to go to the emergency room to be evalua.tcd for

‘alcohol and other substance use before treatmg any panents that night.

5

Accusation |

[



=3Rg.§'8sgg-mm-\1_mmbwwr—‘o

— .

P
oa

17. Respondent repeatedly-refused to be tested,
18, Respondent was not allowed to see patients that night and was told that he could

erther be evaluated continue to-restin a call room or the hosprtal staﬁ could arrange for a taxi to

‘take him home.

“Respondent egreed to take a taxi home. .Respondent, however, dld not leave the

hospitel in a taxi, but instead left in his own vehicle which he drove, .

20.° Respondcnt s conduet, as set forth in paragraphs 8 19, inclusive above, demonshates

that Respondent consumed alcohol in ‘a.manner dangerous to athers and to the extent that it

impeired his ability to conduct the prar:nce of medicine with safety. Specifically, Rcspon‘dent

reported for his shrft at Kalser while under the influence of alcohol .and was unable to admrt any

pahents in need of care from the cmergenoy room to the hospital that night because he was asleep
in g call room and could not be located by. hosprtal staff for. hours. Respondent is subJect to
.'drsclplmary action under Code seotrons 2239, subdxvrsron (a) and 2280.

SECOND CAUSE FOR DISCIPLIN'E
(Unprofessronal Conduct) '

' 21, The alleganons set forth in paragraphs 7-20 are hereby re-alleged and mcorporated as |
though set forth fully herem )

22.. Respondent is subJect to drscrphnary action under Code sections 2234 subdivision

» (a) 2239, subdrvrsron (a), and 2280. The circumstances are as follows

23, . Respondent arrived at Kaiser for his scheduled shrft on June 8, 2013, but could not

admit or treat amry pa.nents because he could not be Jocated by hosprtal staff for approxrmately two |

(2 hours and when he was located, he was observed to be under the mﬂuence of alcohal, a.nd the
hospital staff forbo.de him from treating any pan nts unless he underwent an evaluation for
alcohol and other substance use, whrch he refused o do. . |

24, ReSpondent’s acts and/or omrssrons as set forth in paragraphs 21 23, mcluslve abOVe
whether proven 1nchv1dually, Jomtly, orin any combination thereof, constitute unprofessronal
conduct pursuant to Code secnons 2234, subdivision (a), 2239, subdivision {a), and 2280.

Therefore, cause-for discipline exists.

4 N
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. DISCIPLINA.RY CO\TSIDERATIONS

25, To determme the denree of discipline, if-any,

to be imposed on Respondent,
Complainant alleges that on or about .Tune 28,2010, the Board issued Respondem Cnatxon No

20- 7010—207789 in accordance with Code sections 125 9 for v101auon of Code sectlon 2234
(unprofessmnal conduct for failing to report a rmsderneanor convlctlon in v1olat10n of Code
section 802.1). Specifically, Respondent faﬂed to report to the Board, in wntmg within thirty (3 0
days, a misdemeanor conviction for violation.of Vehmle Code section 23 132(&) (dnvmg under the | -
mﬂuence of a.lcohol), to which he pled guilty on or about May 5,201 0. The Board ﬁned '
Respondent 3750.00. That cita’non 1s now final and is mcorporated by reference as if fully set

‘ PRAYER _
WHEREFQRE,. Coﬁlplainant requests that a hearing be held on the matters herein alleged,
and mat'follo»ﬁng the-hearing,-ﬂw-Medical'Board of Californiadssue a decision e
L Revokmg or suspending Physician's and Surgeon 8 Certx.ﬁoate Number A 80432
issued to Keino Andre Rutherford, M.D,; :
"2 Revok.mg, suspendmo' or denying approval of Keino Andre Rutherford M.D.'s
authority to supervise-physician's assistants, pursuant to secnon 3527 of the. Code; ‘ -'.
" 3. Ordering Kemo Andre Rutherford, M.D: to ‘pay the Medical Board of: Cahforma, H .

placed on probation, the costs of probauon monitoring, and;.

4.  Taking such other a_nd further actlon as deemed necess and proper.

DATED: May 23, 2014

Executive Director '
Medical Board of Cahforma . ~

Department of Consumer Affmrs
State of California -
. Complainant
LA2014612618
61258313.dac
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